
Page 1 of 8 

 

Criminal Appeal NO. 15(S-3)/2010 Page 1 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

JUDGMENT 

1.  Being highly aggrieved by the judgment and order, dated 27/07/2010, passed by 

Smt. Hema Devi Bhuyan, Assistant Sessions Judge, Sonitpur, in Sessions Case No. 

143/2009, the Convict, Md. Nasir Ali (herein after referred to as the Appellant), has filed this 

appeal. By the impugned judgment learned trial court has convicted and sentenced the 

Appellant to undergo rigorous imprisonment for a term of seven years and to pay a fine of 

Rs. 5,000/-, in default, to undergo further term of simple imprisonment of one year u/s 

376/511 of the Indian Penal Code. 

2.  Before entering into the merit of the appeal, let me briefly state the facts relevant 

for consideration of this appeal.  

 (a) On 04/06/2009, one Mustt. Roushanara Begum lodged an FIR before the 

officer in charge of Dhekiajuli Police Station, inter alia, alleging that the accused Md. Nasir 
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Ali came to her house, in her absence, to get his mobile charged and he found her daughter 

there, removed her cloths and attempted to commit rape on her daughter (hereinafter 

referred to as “victim”) .Later on, when people tried to apprehend him he ran away. 

(b) After receipt of the said FIR, the officer in charge of Dhekiajuli Police Station 

initiated the investigation and ultimately, after completion of the investigation, Charge sheet 

was laid against the accused Md. Nasir Ali u/s 376/511 IPC. In due course the case was 

committed to the Court of Session, Sonitpur. It was then transferred to the Court of 

Assistant Sessions Judge, Sonitpur for disposal. The accused Md. Nasir Ali, who was in 

judicial custody, was produced before the court to face trial. Charge u/s 376/511 IPC was 

framed against him to which he refused to plead guilty and claimed to be tried. 

(c)  During trial, 7(seven) witnesses were examined for the prosecution side. 

Accused was examined u/s 313 Cr.P.C, during which he pleaded innocence and stated that 

he was falsely implicated by the parents of the victim out of grudge. He declined to adduce 

any evidence, in defence. 

(d) Ultimately, by judgment and order, passed on 27/07/2010, learned trial court 

convicted the present appellant Md. Nasir Ali, u/s 376/511 of the Indian Penal Code, and 

sentenced him to undergo rigorous imprisonment for a term of seven years and to pay a 

fine of Rs. 5,000/- in default to undergo further term of simple imprisonment of one year. 

This judgment and order of conviction is challenged in this instant Appeal u/s 374(3) 

Cr.P.C. 

3. The appellant, inter-alia, took following grounds for appeal:- 

 (i) That learned Trial Court has gravely erred in law as well as in fact while passing 

the impugned judgment and order of conviction and as such the same is liable to be set 

aside; 

 (ii) That learned Trial Judge has failed to appreciate the evidence on record and has 

relied more upon surmises and conjectures than in principles of law while arriving at the 

decision of guilt of the accused/appellant u/s 376/511 IPC or under any other sections of 

law. Hence, the impugned judgment and order of conviction is liable to be set aside; 



Page 3 of 8 

 

Criminal Appeal NO. 15(S-3)/2010 Page 3 

 

  (iii) That on proper appreciation of the facts and circumstances the learned Trial 

Judge should have acquitted the accused/appellant instead of convicting him with Rigorous 

Imprisonment as mentioned above and as such the said order of conviction is liable to be 

set aside;  

 (iv) That the learned Trial Judge has totally failed to analyze the evidence on record 

which is in no way established any reliable and trustworthy link between the 

accused/appellant and his involvement in the alleged offence. Hence, the impugned 

judgment and order of conviction is liable to be set aside;  

  (v) That the learned Trial Judge has placed undue reliance on the prosecution 

witnesses namely PW 1 Rousanara Begum, the mother of the so-called victim girl, PW 2 Md. 

Nizamuddin, the father of the so-called victim girl, PW 3 Afruja Khatun, the so-called victim 

girl and PW 4 Mojida Khatun, the aunt of the so-called victim who are by no means 

trustworthy and reliable witnesses. The evidence of PW 3 the so-called victim girl has not 

implicated the accused/appellant for the offence alleged u/s 376/511 IPC as the ingredients 

required for the offence u/s 376/511 has not been disclosed by the said witness in her 

evidence given before the Court. Hence, the conviction based on the sole testimony of this 

witness cannot sustain in law; 

(vi) That the said witness PW 3 has categorically stated in her evidence before the 

Court that what she stated in her evidence was as she was asked to tell by her grandfather. 

Hence, the statement cannot be said to be her statement and such the conviction based on 

the testimony of this witness cannot stand in the eye of law; 

(vii) That PW 1, PW 2 and PW 3 are all hearsay witnesses and they have 

categorically stated in their evidence that they came to know about the so-called occurrence 

from one Batcha Mia who could not be examined in this case in the Court. As Batcha Mia 

could not be examined in the witness box and his veracity could not be tested, the evidence 

of the above mentioned hearsay witnesses cannot stand in law. Hence, no reliance can be 

placed on the evidence of these witnesses; 

(viii) That neither PW 1, the mother of the girl, PW 2, the father of the girl, PW 3, 

the girl herself or PW 4, the aunt of the said girl stated in their evidence that the so-called 

victim girl sustained any injury on her private parts nor these witnesses said anything in this 
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regard to corroborate the evidence of PW 5, the doctor herself. As such the conviction based 

on such evidence cannot sustain in law; and  

(ix) That the learned Trial Judge in her Judgment has picked up some portion of the 

evidence from the examination-in-chief only and has completely ignored and overlooked the 

cross-examination portion of the evidence. Had the learned Trial Judge considered the 

cross-examination portion of the evidence of the case properly under no circumstance she 

could have convicted the accused/appellant in this case. As such, the Judgment and order 

based on such evidence is not sustainable in law.   

4. I have gone through the aforementioned grounds of appeal; the deposition of 

witnesses recorded in Sessions Case No. 143/2009, statement of accused, recorded therein, 

u/s 313 Cr.P.C and the materials on record including the Judgment, passed on 27/07/2010, 

by the trial Court, thoroughly. I have also heard Ld. Sr. counsel for the appellant Md. Syed 

Iske Alam and Ld. Public Prosecutor Sri Hari Prasad Sedai. 

5. The main contention of Ld. Sr. counsel for the appellant is that out of seven 

Prosecution witnesses, examined by the Prosecution side, only P.W.-3 (Victim) is the eye 

witness of the incident and all other witnesses are reported witnesses and their testimony is 

mere hearsay. He has also submitted that as, during cross examination, P.W.-3 (Victim) has 

stated that what she  has stated in her evidence was what she was asked to say, by her 

grandfather, hence, she is a tutored witness and cannot be relied upon. Ld. Sr. counsel for 

the appellant has also argued that P.Ws.-1, 2, and 4 were all reported about the incident by 

one Batcha Mia (who is the Grandfather of the victim), however, this Batcha Mia was not 

examined by the prosecution side, as a witness, and hence evidence of P.Ws.-1, 2, and 4 is 

merely hearsay evidence. He also submitted that none of them deposed that the “victim‟ 

suffered from injury on her private parts, hence, evidence of P.W.-5 (Dr. Jahanara Begum) 

do not have any  other  corroborative evidence to support the findings regarding injuries on 

the private parts of the “victim” , hence, same cannot be relied upon. Ld. Sr. counsel for the 

appellant has also argued that, even for the sake of argument, if the testimony of P.W.-3 

(Victim) is relied upon that the accused touched her body with his male organ, then also no 

offence u/s 376/511 IPC can said to have been committed and at best an offence u/s 354 

IPC may be made out. 
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6.   Ld. Public Prosecutor argued that sexual offences are committed in seclusion and 

probability of having eye witness in such offences is only a matter of coincidence. He has 

also argued that, in this case, the testimony of P.W.-3 (Victim) along with  the evidence of 

P.W.-5(Dr. Jahanara Begum) leaves no doubt that the appellant has committed the offence 

u/s 376/511 IPC and that the trial court has rightly convicted the present appellant u/s 

376/511 IPC. 

7.  On careful perusal of the evidence on record it appears that P.W. - 1 Rousanara 

Begum has deposed that the occurrence took place on 04-06-2009, at 9 am, in the morning, 

when she was inside the house of her father-in-law and after hearing the cries of her 

daughter, she rushed outside and found her daughter was crying under Banana plantation 

and accused Nasir Ali running from there. This evidence of the P.W. 1 remained un-rebutted 

in the cross-examination. P.W. 2 - Md. Nizamuddin deposed that he was informed by Batcha 

Mia that accused committed rape on his daughter under the Banana plantation, which is 

there, behind the house of Batcha Mia. He also deposed that he was informed by his 

daughter that accused took her away by holding her hands and committing rape on her. 

P.W. 4 - Majida Khatun was also informed about the incident by her father-in-law i.e. Batcha 

Mia. Apparently both, P.W. 2 - Md. Nizamuddin and P.W. 4 - Majida Khatun have not seen 

the offence themselves and they were reported about the incidence by one Batcha Mia. It 

appears from the record that Batcha Mia could not be examined by the prosecution side as 

he expired during pendency of the trial against the accused Nasir Ali. 

8.  P.W 5, Dr. Jahanara Begum deposed that she examined the victim girl on 05-06-

2009 and found the following:   

 1. She gave the history of sexual assault on 04-06-2009. 

 2. Vulva (both) are tender to touch, swollen and red. 

 3. Vaginal introitus is red and tender. 

 4. Hymen is torn and bleed to touch. 

Inference: 

The girl of about 4 years of age with positive finding of sexual assault.  

P.W. 5 also exhibited the medical certificate as „Ext. 5‟.  

P.W. 5 Dr. Jahanara Begum was cross-examined by the defence counsel, however, 

her testimony could not be repudiated.  
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9. I have gone through the Judgment delivered, by the learned trial Court, on 29-07-

2010, meticulously. In paragraph 10 of the Judgment, the learned trial Court has  given 

reasons for  relying upon the uncorroborated  testimony of victim girl on the basis of rulings 

of Hon‟ble Supreme Court passed in ‘State of Punjab V. Gurmit Singh & Ors’., (1996) 

2 SCC 384; ‘State of Maharasthra v. Chandraprakash Kewal Chand Jain’, (1990) 1 

SCC 550; ‘State of Tripura v. Chayan @ Sontosh Saha, 2007(1) GLT 754 and 

Dwarrika Bhuyan Vs. State of Assam (2007) 1 GLR 282. The learned trial Court, with 

the help of aforementioned rulings, has concluded that the evidence adduced by the victim 

of sexual assault, needs no corroboration, if otherwise, it inspires confidence. I am refraining 

myself from discussing the aforementioned rulings, in detail, which has already been 

discussed, at length, in the Judgment of learned trial Court. I do not have a different view 

from what has been concluded by the learned trial Court. 

10.  Learned Trial Court has, in its Judgment, mentioned that the victim girl has 

specifically stated, in her evidence, that she knew the accused person and on the day of 

occurrence accused dragged her and touched her body with his male organ. The learned 

trial court also came to the conclusion that the prosecution could not prove all the necessary 

ingredients of Section 376 IPC, however, as the conduct on the part of the accused 

indicated a determination to fulfill his carnal desire at all event in spite of all resistance, 

learned trial court came to the conclusion that accused person attempted to commit rape on 

the victim girl.  

11.     The main argument of Learned Sr. Counsel, appearing for the appellant, is that the 

P.W. 3 has only stated that the accused dragged her and touched her body with his male 

organ, therefore, at best it is an offence u/s 354 IPC. I do not find the submissions of 

learned Sr. Counsel to be convincing under the facts and circumstances of the present. If we 

look at the testimony of victim-P.W.3 She has nowhere stated as to which part of her body 

was touched by the accused by his male organ. There was no attempt either from the 

prosecution side or the defence side to find out the details in this regards, or to seek 

clarification from P.W.-3., However, when we analyse to the testimony of P.W.-3 in light of 

other available materials on record (viz. her statement recorded under section 164 Cr.P.C and the 

testimony of P.W.-5) there cannot be any doubt that she was sexually assaulted. P.W. 5 has, 

in her testimony, has given a clear finding of sexual assault, on the basis of her examination 
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of the victim on 05-06-2009. The Medical certificate, which is exhibited as Ext.-5 mentions 

following findings by P.W.-5 after examination of the victim:- 

     1. She gave the history of sexual assault on 04-06-2009. 
 2. Vulva (both) are tender to touch, swollen and red. 
 3. Vaginal introits is red and tender. 
 4. Hymen is torned and bleed to touch. 
 
 It cannot be ignored that the victim was examined by the Doctor immediately the 

following day of the day of assault. Moreover, the evidence of the doctor (PW-5) could not 

be dented, by the defence side, during cross examination. The evidence of Doctor when 

considered along with the evidence of P.W.3 (the victim) clearly gives an indication that 

there was a sexual assault on the victim and it also makes clear as to which part of the body 

of the victim was touched by the appellant by his male organ.  

12. Learned Sr. Counsel for the appellant has also pointed out that P.W. 3 has deposed 

that she has deposed what her grand-father asked her to tell. Therefore, her testimony 

should not be relied upon. However, when the deposition of PW 3 is carefully examined, it 

appears that during cross-examination, she was put a question by the defence counsel that 

have you stated what your grand-father has said to tell? To this question, the P.W. 3 simply 

answered – “Yes”. However, there is no indication that what she has told is a lie or untrue 

or that her grandfather asked her to make false statement before the court. During cross-

examination, the defence has miserably failed to suggest or to indicate that the P.W. 3 has 

deposed falsely. Only by showing that she deposed what her grand-father asked her to tell, 

in itself, will not make her deposition unbelievable, if otherwise, what she was stating is true 

and reliable.  For argument sake, it can also be said that a young girl of 5 years may also be 

asked by her grand-father to tell the truth before the Court. There is nothing on record 

which would suggest why a young girl of 5 years would implicate a person whom she 

addressed as “Mama” (maternal uncle) with a charge as heinous as attempt to rape. I, 

therefore , do not find anything to discard the testimony of PW-3 and, in my considered 

opinion, Ld. trial court rightly relied upon the testimony of P.W-3 and P.W.-5  to convict the 

present appellant u/s 376/511 IPC.    

13. In view of the above, I am of the considered opinion that the impugned Judgement 

delivered by the learned trial Court on 29-07-2010 is devoid of any infirmity and after 

discussing all aspects of the evidence, it has rightly convicted the accused (present 
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appellant) u/s 376/511 IPC. The impugned Judgement is, therefore, upheld and this appeal 

is accordingly dismissed on contest. 

 

14. Send back the LCR to the Ld. Trial Court, along with a copy of this judgment, 

immediately. The appellant shall surrender before the trial court, to serve out the sentence, 

within two months from the date of this judgment. 

 Given under my hand and seal of this court, on this day, the 19th March, 2015. 

  

   (M. K. Kalita)                              
SESSIONS JUDGE          
SONITPUR: TEZPUR 

  Dictated and corrected by me 

 

  (M. K. Kalita) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 

Dictation taken and transcribed by me :  

R. Hazarika, Steno   


